MAYO ELECTION. 



RETURN to an Order of the Honourable Tlie House of Commons, 
dated 12 May 1874; 

“That a Copy of the Special Case and of the Shorthand Writer’s Notes 
of the Judgment of each of the Judges of the Court of Common Pleas 
in Ireland in the matter of the County Mayo Election Petition, be laid 
before this House.” 



IN THE COMMON PLEAS. 



. The Parliamentary Elections Act, 1868, and 36 and 37 Viet. e. 75. 

Election for the County of M(tyo, holden on the 6th day of February, in the year 
of our Lord 1874. 

The PETITION of Georye Clcndinning O'Donel, of Newport House, in the County of 
Mayo , Knight, whose name is subscribed hereto. 

1. Your Petitioner was a candidate at the above election. 

2. Your Petitioner states that, the election was holden on the 6tli day of I' ehruary 1874, 
and your Petitioner, George Eakins Browne, and Thomas Tighc were candidates at said 
election. 

3. The time appointed by the returning officer of the said county, that is to say, the 
high sheriff of the said county, Joseph Pratt, Esq., for holding the said election was be- 
tween the hours of 11 o’clock in the forenoon, and one o’clock in the afternoon of the said 
6th day of February, and the place appointed by the said returning officer for holding the 
said election was the grand jury room of the county court house of Mayo, in Castlebar. 

4. Your Petitioner was duly nominated in writing at the time and place so appointed 
for holding the said election, as a candidate to serve in Parliament for the said county. 

5. The said writing, hereinafter called “ the nomination paper,” was subscribed by two 
registered electors of the said county as proposer and seconder of your Petitioner, and by 
eight others, registered electors of the said county, as assenting to the nomination of your 
Petitioner, and the said nomination paper subscribed as aforesaid was during the time 
appointed for the said ele.ction, duly delivered to the said returning officer. 

6. Your Petitioner was in all respects duly nominated according to the provisions ot 
the 35 & 36 Viet. c. 33, and no objection was made to. the nomination paper of your 
Petitioner by the said returning officer, or any other person before the expiration of the 
time appointed for the said election, or within one hour afterwards. 

7. The said George Eakins Browne and Thomas Tighc were also duly nominated as 
candidates for election to serve in Parliament for the said county of Mayo, whereby the 
said election became a contested election within the meaning of the said statute. 

8. Thereupon it became and was the duty of the said returning officer after the expira- 
tion of the said appointed time to adjourn the said election, and to a] (point and give public 
notice of a day upon which the poll for the said election would he taken. 

9. After the hour of one o’clock in the afternoon of the said 6th of February, the 
nomination of your Petitioner was objected to on behalf of the said George Eakins Browne 
an'd Thomas Tighe by their respective conducting agents and by notices in writing served 
by the said agents on behalf of the said George Eakins Browne and Thomas Tighe 
respectively, on the alleged grounds that your Petitioner had not appointed an expense 
agent in writing, and given notice to the returning officer thereof in writing, on or before 
the day of nomination, as by said notices will appear. 

10. Before the declaration of the said returning officer next hereinafter mentioned, your 
Petitioner’s conducting agent, by a written notice delivered to the said returning officer, 
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demanded to have a day fixed for taking the poll at said election in pursuance of the said 
statute. 

11 . Notwithstanding the premises the said returning officer in violation of his duty in 
that behalf and in derogation of the rights of your Petitioner and of the electors of the 
said county, and contrary to the statute, refused and denied a poll, and declared the said 
George Eakins Browne and the said Thomas Tighe to be elected members to serve for the 
said county in Parliament, and certified under his hand by indorsement on the writ of 
election the names of the said George Eakins Browne and Thomas Tighe as the members 
elected for the said county of Mayo, and returned said writ so endorsed to the clerk of 
the Crown and Hanaper in Ireland, without any poll having been had. 

12. On the 6th day of February 1874, the day of the nomination as aforesaid, your 
Petitioner duly appointed Patrick Gibbons, of Newport, in the county of Mayo, his agent 
for the payment of election expenses for the said election, and gave notice thereof in 
writing to the returning officer at 25 minutes past two o’clock, p.m., on the said 6th day of 
February. 

Wherefore your Petitioner prays that it may be declared that the said George 
Eakins Browne and Thomas Tighe were not duly elected or returned, and that the 
said election was void, and that the said returning officer, Joseph Pratt, may be 
deemed a respondent to this Petition, and that the said Joseph Pratt, the said George 
Eakins Browne, and said Thomas Tighe, or some or one of them, may be ordered to 
pay the costs of this Petition to your Petitioner. 

Dated this 12th day of February 1874. 

George C. O’DoneL 
Thomas J. Gibbons, 

Solicitor and Agent for the Petitioner, 
No. 29, Bachclors-walk, Dublin. 



IN THE COMMON PLEAS. 



The Parliamentary Elections Act, 1868. The Acts continuing the same, and 
the Ballot Act, 1872. 

In the matter of the Election for the County of Mayo, holden the 
6th day of February 1874. 



Sir George C. O’Donel ------ Petitioner. 

George Eakins Browne, Esq., Thomas Tighe, 

Esq., J oseph Pratt, Esq., as and being High 

Sheriff for the County of Mayo - - - - Respondents. 



SPECIAL CASE 

Stated for the decision of the Court of Common Pleas in the matter of the said 
Election, pursuant to the provisions of the said Parliamentary Elections Act of 1868, 
and the .Acts continuing the same, and under an Order of the Right Honourable 
Mr. Justice Lawson, obtained for that purpose. 

The. following matters of fact are agreed upon by the Petitioner and Respondents 
respectively, testified by tlieh respective Counsel’s signatures hereto. 

1 . That the said Election for the County of Mayo was held on the 6th day of February 
1874, and Petitioner, Sir George C. O’Donel, and Respondents, George Eakins Browne 
and Thomas Tighe, were candidates at the said Election. 

2. The time and place appointed by the Respondent, Joseph Pratt, the high sheriff and 
returning officer of the said county, for holding the said election, was between the hours 
of 11 o’clock in the forenoon and one o’clock in the afternoon of the said 6th of February, 
in the grand jury room of the county court-house of Mayo in Castlebar. 
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3. The said Sir George C. O’Donel, the petitioner, was duly nominated in writing at 
the time and place aforesaid so appointed for holding the said election, as a candidate to 
serve in Parliament for the said county of Mayo. 

4. The said writing, hereinafter called the nomination paper, was subscribed by two 
registered electors of the said county as pi'oposer and seconder of the Petitioner and by 
eight other registered electors of the said county, as assenting to the nomination of the 
Petitioner, and the said nomination paper subscribed as aforesaid was, during the time 
appointed for the said election, duly delivered to the said Eespondent, Joseph Pratt, 
hereinafter called the returning officer. 

5. No objection was made to the said nomination paper of the said Petitioner by the 
said returning officer or any other person before the expiration of the time appointed for 
the said election, or within one hour afterwards or at all. 

6. The Respondents, George Eakins Browne and Thomas Tighe, were also duly 
nominated as candidates to serve in Parliament for the said county of Mayo, and notice 
of Petitioner’s nomination, under the hand of the said high sheriff, was duly posted on and 
outside the said court house on said 6th day of February last, which notice was as 
follows ; that is to say : — 



“ County of Mayo. 

“ Notice is hereby given that the following person has been nominated as a proper 
person to serve as Member for the said county of Mayo in Parliament : — 



Surname. 


Other Names. 


Abode. 


Rank, Profession, or 
Occupation. 


O’Donel 


George Clendining - 


Newport House, Newport 


Knight. 




Pratt, County Mayo. 





“ And that the proposer and seconder of the said George Clendining O’Donel, knight, 
are Thomas A. MacDonnell, of Cloona, esq., in the county of Mayo, and John Lowdon, 
esq., of Killadangow House, in the county of Mayo. 

“ Dated 6 February 1874. (signed) “ Jos. Pratt, 

“ Returning Officer.” 

7. After the hour of one o’clock in the afternoon of the said 6th day of February, the 
nomination of the Petitioner was objected to on behalf the said Respondents, George 
Eakins Browne and Thomas Tighe, by their respective conducting agents, by notices in 
writing served by the said agents on behalf of the Respondents, George Eakins Browne 
and Thomas Tighe, and which notices were respectively as follows ; that is to say : — 



“ Sir, 



:t To the Returning Officer, County Mayo. 



tc I, as conducting agent of George Browne, esq., and on his behalf, I hereby object to 
the nomination of George Clendining O’Donel, knight, as Member for this county, on 
the around that the said George Clendining O’Donel did riot appoint an agent for election 
expenses in writing, and give notice thereof to you on or before the day of nomination, 
and that a payment on account of expenses has been made by a person not authorised to 
make same. And I call on you not to put the said George Clendining O’Donel in 
nomination for said county, and to declare George Eakins Browne, esq., as a Member 
for said county. 



“ Dated 6 February 1874. 



(signed) “ Alfred B. Kelly, 

:e Conducting Agent for said George Eakins Browne.” 



“ To the Returning Officer, County Mayo. 

“ Sir 

“I hereby, as conducting agent to Thomas Tighe, esq., and on his behalf, object to the 
nomination of George Clendining O’Donel, knight, as a Member to serve in Parliament 
ffir the county of Mayo, on the following grounds ; that is to say 



1. That the said George Clendining O’Donel did not, on or before the day of 

nomination, appoint any expense agent in writing for the election, and give notice 
thereof to the returning officer. ... . , , • 

2. That the said George Clendining O’Donel did by his conducting agent, durinj, 
the time appointed for nomination, pay to James C. MacDonnell, esq., sub-shernr 
for the county of Mayo, a certain sum of money or security therefor for the purposes 
of the said election; and I hereby call on you, on behalt ol the said Thomas 
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Tighe, esq., to declare the said Thomas Tighe, esq., as duly elected to serve in 
Parliament for said county. 

“ Dated this 6 th day of February 1374. 

( signed) “ John Griffin. Attorney at Law, 

“ Conducting Agent for Thomas Tighe, a Candidate for Election, 
Ballinrobc, County Mayo.” 

8. Before the declaration of the returning officer hereinafter mentioned, Thomas J. 
Gibbons, solicitor, who was conducting agent at the said election for the Petitioner, 
demanded on behalf of the Petitioner a poll, and that a day should be fixed for talcing 
the same, in pursuance of the provisions of the said statute. 

9. The said returning officer refused and denied a poll, upon the alleged ground that no 
expense agent had been appointed in writing by the said Sir George Clendining O’Donel 
before the hour of one o’clock in the afternoon of the said 6th day of February; and 
thereupon, that is to say, about the hour of half-past two o’clock in the afternoon of said 
6th February, the said returning officer declared the Respondent, George Ealcins Browne 
and Thomas Tighe to be duly elected Members to serve for the said county in Parliament, 
and certified under his hand, by endorsement on the writ of election, the names of the 
Respondents, George Ealcins Browne and Thomas Tighe, as the Members elected for the 
said county of Mayo, and returned said writ so endorsed to the Clerk of the Crown and 
Hanapcr in Ireland, without any poll having been taken. 

10. On the said 6th day of February 1874, at the hour of 25 minutes past 2 o’clock, 
the said Thomas J. Gibbons, as conducting agent for the Petitioner, tendered to the 
returning officer a notice of the appointment of Patrick Gibbons, of Newport, in the 
county of Mayo, gentleman, as agent for the payment of the election expenses of the Peti- 
tioner ; the reception of the said notice was objected to by counsel, and by the solicitors 
acting on the behalf of the Respondents, George Ealcins Browne and Thomas Tighe, on 
the ground that the day of nomination had terminated ; the returning officer thereupon 
refused to accept said notice. 

11. The Petitioner, on the 12th day of February 1874, presented his Petition herein, 
which, for the contents thereof, is hereby referred to, and to be taken as incorporated 
herewith. 

The Court is to be at liberty to inspect any of the original documents herein 
referred to. 

The questions of law which the parties, Petitioner and Respondents, have agreed to 
state for the opinion of the Court, are as follows: 

1st: Whether, upon the facts above stated, Petitioner was entitled to a poll. 

2nd. Whether, if Petitioner .was so entitled, the election and return were null 
and void. 

The Court to make such order as to the costs as it shall deem proper. 

(signed) Hugh H. M ucDermott. i 
Richard Armstrong. I 

James Murphy. J 

Edmond Jordan . 1 

John W. Carleton. J 

Fred h N. Lc Poer Trench. 

Thomas J. Gibbons, Solicitor for the Petitioner. 



COMMON PLEAS, IRELAND. 



Tuesday, 5th May 1874. 

(Before the Lord Chief Justice, Mr. Justice Keogh, and Mr. Justice Morris.) 



The Election Petition foe the County of Mayo. 



Sir Geokge C. O’Donel, Knight Petitioner. 

Geokge Eakins Browne, Thomas Tighe, and Joseph Pratt, Respondents. 



The Special Case for the opinions and decisions of the Court of Common Pleas in tins 

matter having been called on for argument, Mr. Serjeant Armstrong, with whom were 
Mr. James Murphy, Q. c., and Mr. M*Dermott, appeared as counsel for the Petitioner, 
Sir George C. O’Donel. Mr. Carleton, Q. c., with whom was Mr. Jordan, appeared as 

counsel 
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counsel on behalf of the Respondents, Mr. Brown and Mr. Tighe ; and Mr. Beytagh, Q. c., 
with whom was Mr. Trench, appeared for the Returning Officer, Mr. Joseph Pratt, the 
high sheriff of the county of Mayo. The learned counsel for the respective parlies having 
been heard, the judgment of the court was delivered by Mr. Justice Morris, Mr. Justice 
Keogh, and the Lord Chief Justice. 

Mr. Justice Morris said : In this case none of the court, I believe ; I can certainly say 
so for myself ; have a shadow of doubt about this case, or have had such from the time 
we heard it raised ; and for my part it appears to me almost inconceivable how such a 
decision could have been arrived at by any person. It appears, however, that this gen- 
tleman, the sheriff, who I presume is a country gentleman, was not assisted by an assessor ; 
and I may add, parenthetically, that when sheriffs allow themselves to be influenced, 
forced. I should say, into making such ludicrous decisions as this, it ought to.be a caution 
to them to fortify themselves with the advice and assistance of counsel. This case conies 
very little short of what it was opened to us by Mr. M'Dermott as an outrage upon the 
law of election. A party is put in nomination ; the sheriff 'has the fullest power under 
the Act of Parliament of investigating his nomination paper, and seeing that he was pro- 
perly nominated and seconded, and there his control ends ; he has only to go on with the 
election. The suggestion made here is that he would be open to any remarks made in the 
town as to whether the candidate had committed bribery, and I think that would be a 
most irrelevant inquiry. Cases were cited which had no more bearing on the question 
before us than the case of the six carpenters would have had ; as to whether this gentle- 
man (the petitioner) had paid to the sheriff a sum of money for the expenses of the election, 
or whether it was a mere statement that he did so ; in my opinion a most irrelevant and 
idle inquiry ; for if he paid it ten times over it would have just as much to say to the case 
as if (to use Mr. M'Dermott’s illustration) he wore a white hat, or had fur on his coat. 
In this case I have no doubt. The rest of the court will express their opinions indivi- 
dually— that the election must be declared null and void ; and I can only add, that I really 
think such a tiling could not occur in any other part of Ireland than in Mayo. 

Mr. Justice Keogh.'] I am entirely of the same opinion. The case would be serious 
if it were not so intensely ludicrous, that it is impossible to look upon it except in a ludi- 
crous aspect. The case before us states that all the three persons were duly nominated. 
Every one of the three was entitled to a poll. An objection was then made that the 
petitioner had not appointed an expense agent. That, however, had nothing to do with 
the duty of the sheriff in appointing a day lor a poll. Even supposing it had, at twenty- 
five minutes past two an expense agent was duly nominated by the petitioner. Ihe 
ground was then shifted, and the agents for the respondents said to the sheriff, “We 
object to your receiving a nomination of an expense agent, lor the day is over ; and in 
five minutes afterwards, at half-past two, the sheriff, acting under the advice of counsel 
for the respondents, proceeded to declare them duly elected. Xhat is really the ludicrous 
part of this case ; but suppose it was tolerated, there is no reason why every sheriff in 
Ireland should not do the same, and if so, it might happen that every member for Ireland 
would he returned by the sheriffs. These two gentlemen have at present as much right 
to he Members for the county of Mayo, as any man who hears me ; yet if there were a 
close division in the House of Commons on an important political question, they might 
decide who should be the Prime Minister for the next five years. I do really concur 
with my Brother Morris, that in no other part of Ireland — I may go further, and say, in 
no other part of the British dominions — could such a thing have occurred as has happened 
in this case. 

The Lord Chief Justice.] I am as anxious as the other members of the Court to 
express my opinion on this case ;• not that I have the slightest doubt upon it. It appears 
that according to the Act of Parliament it is the duty of a person coming forward as a 
candidate to appoint an expense agent on the day of election ; but the Act does not go 
on to say that the election is rendered void if this expense agent he not appointed. It 
merely says that the party who may pay money for the expenses of the election, without 
havino- an expense agent, will be guilty of a misdemeanour ; but that has nothing what- 
ever to do with the duty of the sheriff in appointing a day for a poll. "Without any 
shadow of doubt, all these three gentlemen were duly nominated ; it was the duty of the 
sheriff to appoint a day for a poll, and his not having done so, renders his return null and 
void. With respect to the costs of the petition, it appears that the agents of the 
respondents insisted on the sheriff acting as he did, and they must, therefore, pay all the 
costs of the petition. 

I certify that the above is a correct report, 

(signed) Henry Coulter . 
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Sir Caiman CfLoghlen.) 
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